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STATEMENT OF JURISDICTION
Pursuant to Utah Code Ann. §§78-2-2(3) and 78-2a-3 (1953, as amended) this civil appeal is
within the jurisdiction of the Utah Supreme Court and was transferred to the Utah Court of Appeals
pursuant to Utah Code Ann. §§78A-3-102 and 78A-4-103, on May 15, 2008.
PARTIES
1.

Nicholas L. Rowe ("Mr. Rowe") was, at all times relevant, a resident of Pocatello,

2.

Emily Baird ("Ms. Baird")was, at all times relevant, a resident of Pocatello and/or

Idaho.

Preston, Idaho.
3.

LDS Family Services ("LDS Family") was and is a Utah corporation with its

principal place of business located at 1880 South Bothwell, Salt Lake City, Salt Lake County, Utah,
and is the owner of real property at issue in this case.

STATEMENT OF ISSUES ON APPEAL
1.

Whether the trial court erred in determining that summary judgment was appropriate

under the facts of this case, which precluded the need for an evidentiary hearing concerning the
Appellant's dedication and his accepting responsibility to his baby daughter.
a.

A trial court's grant of summary judgment is reviewed under a correctness standard,

granting no deference to the trial court's legal conclusions. Coet v. Labrum, 2008 UT App 69 (March
6, 2008); Green River Canal Co, v. Thayn, 2003 UT 50,116, 84 P.3d 1134. The review of the
facts and all reasonable inferences drawn therefrom must be done in the light most favorable to the
1

nonmoving party. Coet v. Labrum, 2008 UT App 69 (March 6, 2008); Surety Underwriters v. E
& C Trucking, Inc., 10 P.3d 338 (Utah 2000). Utah Rules of Civil Procedures 56 (c); Burns v.
Cannondale Bicycle Co., 876 P.2d 415 (Utah Ct. App. 1994); Dairyland Ins. Co. v. State Farm
Mut. Auto. Ins. Co., 882 P.2d 1143 (Utah 1994); Fericks v. Lucy Ann Soffe Trust, 100 P.3d 1200
(Utah 2004); Holmes v. American States Ins. Co., 1 P. 3d 552 (Utah Ct. App. 2000); Kessler v.
Mortenson, 16 P.3d 1225, 1226 (Utah 2000); Lopez v. Union Pac. R.R., 932 P.2d601 (Utah Ct.
App. 1997); Malibu Investment Co. v. Sparks, 996 P.2d 1043 (2000); Masseyv. Griffiths, 152
P.3d 312 (Utah Ct. App. 2007); McKell Excavating, Inc. v. Wells Fargo Bank, N.A., 100 P.3d
1159 (Utah 2004); McNair v. Farris, 944 P.2d 392 (Utah Ct. App. 1997); Poteet v. White, 147
P.3d 439 (Utah 2006); Price Development Co., L.P. v. Orem City, 995 P.2d 1237 (Utah 2000);
Surety Underwriters v. E & C Trucking, Inc., 10 P.3d 338, 340 (Utah 2000).
2.

Whether the trial court erred in determining that the Appellant, who is an Idaho

resident, failed to strictly comply with Utah Code Annotated and demonstrate a timely and full
commitment to the responsibility of parenthood during Ms. Baird's pregnancy and upon the child's
birth.
a.

A trial court's determination of the Appellant's lacked of standing to bring a petition for

custody of his child, is a question of law. Albores v. Bracamontes, 2006 Ut. App. 204 (May 25,
2006); Pearson v. Pearson, 2006 Ut. App. 128 (, 2006); Gutierrez v. Medley, 972 P.2d 913
(Utah 1998); Utah Code Ann. §78-30-1.1 et seq.; Beltran v. Allan, 926P.2d892 (Utah App.
1996); Ellis v. Social Services Department, 615 P. 2d 1250, 1256 (Utah 1980); In re Adoption of
B.B.D., 984 P.2d 967 (Utah 1999); Matter of Adoption of W, 904 P.2d 1113, 1118 (UT App.
2

1995); Osborne v. Adoption Center of Choice, 70 P. 3d 58 (Utah 2003); Pruitt v. Adoption
Center of Choice, 2005 UTApp 160 (Ut. App. 2005); Sanchez v. L.D.S. Social Services, 680
P.2d 753 (Utah 1984); Social Services Dept. of Church of Jesus Christ ofLatter-Day Saints, 615
P.2d 1250 (Utah 1980); Swayne v. LDS Social Services, 795 P.2d 637 (Utah 1990); Wells v.
Children's Aid Soc. of Utah, 681 P.2d 199 (Utah 1984).

STATEMENT OF THE CASE
This case was commenced when Mr. Rowe filed his Verified Petition for Paternity and
Contesting Adoption against the Respondents on August 2, 2007. Record at page 3. In the Petition,
Mr. Rowe asserted four causes of action: 1) for paternity; 2) for fraud and/or intentional
misrepresentation; 3) for contesting adoption and 4) for provisions of custody. On or about September
26, 2007, the Respondents filed their Answer. Record at page 32. The Respondents filed their
Motion for Summary Judgment on or about November 11, 2007. Record at page 88. Mr. Rowe
filed his Opposition to the Motion for Summary Judgment on or about December 12, 2007. Record
at page 90. Supporting affidavits accompanied the Memorandum in Opposition to the Motion for
Summary Judgment. Record at pages 187 and 233. The Respondents filed their Reply
Memorandum on or about December 31, 2008. Record at page 238. The District Court issued its
Memorandum Decision on or about March 17, 2008. Record at page 255. The Order dismissing
the case was filed by the District Court on or about April 16, 2008. Record at page 260. Mr. Rowe
now appeals from the District Court's dismissal of Mr. Rowe's Petition to challenge the adoption of the
baby girl that was born on March 29, 2007. Record at page 263.
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STATEMENT OF THE FACTS
The following facts, taken from the lower court's record, are pertinent to the issues raised on
appeal:
1.

Ms. Baird is the natural mother of a baby girl born March 29, 2007, in Logan, Cache

County, Utah. Record at page 5, Petition at ^ [ 16-17.
2.

Mr. Rowe and Ms. Baird are not now nor have they ever been married to each other.

Record at page 4, Petition at % 7.
3.

Mr. Rowe became aware of Ms. Baird's pregnancy on or about November 5, 2006,

and he communicated with her during the pregnancy about her plans for the child. Record at page 5,
Petition at f f 18-20.
4.

During her pregnancy, Ms. Baird kept changing her mind about her intentions

concerning the baby and she communicate to different intentions to Mr. Rowe, Ms. Baird had
discussed many options of the baby, which included adoption, keeping the child, and getting married to
George Russom ("Mr. Russom") and raising the child themselves. Record at page 5, Petition at f
19.
5.

Mr. Rowe first became aware of the fact that his baby girl had been born on March 29,

2007, on or about Saturday, April 14, 2007. Record at page 9, Petition at f 53.
6.

Mr. Rowe first became aware that his daughter may have been born in Logan, Utah, on

or about Saturday, April 14, 2007. Record at page 9, Petition at % 55.
7.

Ms. Baird placed the child with the adoptive parents prior to April 14, 2007. Record

at page 199, Affidavit of Nicholas L. Rowe at f f 88 and 95.
4

8.

Ms. Baird on or about Sunday, April 22, 2007, signed the Relinquishment. Record at

page 70-71.
9.

Mr. Rowe requested a genetic test in early May 2007, with the consent of LDS Family,

a genetic testing was conducted, which determined that Mr. Rowe was the natural father of his
daughter. Record at page 9, Petition at ^ff 81-82.
10.

Mr. Rowe attempted to protect his parental rights and to establish paternity in Idaho,

but when he went to Idaho State Health and Welfare Office ("ISH&W") he was denied, because he
was told that Ms. Baird claimed someone else as the father and later his application was returned to
him. Record at page 236, Ron Rowe's Affidavit at f 24.
11.

Mr. Rowe filed his Petition on August 31, 2007, which was his initial filing that was

accepted to assert parental rights. Record at page 3, Petition.
12.

During their relationship, both Mr. Rowe and Ms. Baird were attending college at

Idaho State University ("ISU"). Ms. Baird and Mr. Rowe engaged in a sexual relationship toward the
end of our relationship, on July 17, 2006. Record at page 4, Petition at f 8, page 15, at % 90,
page 21-22, at ffif 142-43, and page 22, at f 145.
13.

During their whole relationship, Mr. Rowe was a resident of Pocatello, Idaho, and Ms.

Baird, when she was not at ISU, lived at her mother's home in Preston, Idaho. Id.
14.

Based on their single sexual relationship and Mr. Baird getting pregnant, the full term

date of the baby birth was approximately April 24, 2007. Record at page 5, Petition at % 15.
15.

Through November and December 2006, Mr. Rowe and Ms. Baird communicated

about the baby, she sometimes asserted that she wanted to keep the baby and raise it herself or with
5

George Russom ("Mr. Russom"). Record at page 188, Affidavit of Nicholas L. Rowe at f 9.
16.

Ms. Baird kept changing her mind in her communications with the Petitioner. She

would tell him that she was "going to adopt it [the child]," "George [Mr. Russom] and I [Ms. Baird] are
getting married," and asked me, "would you [me] sign over your rights, I'm [Ms. Baird] going to keep
it [the baby] and raise it myself." Record at page 188, Affidavit of Nicholas L. Rowe at f 11.
17.

Several of the meetings between Mr. Rowe and Ms Baird or individuals representing

her took place in Preston, Franklin County, Idaho, where Ms. Baird's mother, Mrs. Baird, lives.
Record at page 189, Affidavit of Nicholas L. Rowe at f 22.
18.

Mr. Rowe was told by LDS Family Services in Idaho ("LDS Family Idaho"), Ms.

Baird, her mother, Barbara Baird ("Mrs. Baird") and grandfather, Neils Nelson ("Mr. Nelson"), and
her LDS bishop, Bishop Blaine Rounds ("Bishop Rounds"), that he would be notified when the baby
was born. This did not happen and it was a concerted effort by all to conceal the date and location of
the baby's birth. Record at page 188, Affidavit of Nicholas L. Rowe at % 12 and page 189 at ^f
24.
19.

Mr. Rowe offered Ms. Baird money for her pregnancy at the January meeting with Mr.

Rowe, his dad, Ron Rowe, Mr. Rowe's LDS bishop, Bishop David Bickley ("Bishop Bickley"), Ms.
Baird's LDS bishop, Bishop Rounds, Ms. Baird's grandfather, Mr. Nelson, and Ms. Baird's mother,
Mrs. Baird. Record at page 234, Ron Rowe's Affidavit at % 10.
20.

At the same meeting, the individuals representing Ms. Baird told Mr. Rowe and those

with him that they would let Mr. Rowe know when the baby was born by going through the LDS
bishops. Record at page 234, Ron Rowe's Affidavit at % 11.
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21.

Many times Mr. Rowe offered to help pay for Ms. Baird's pregnancy and the birth of

the child. He was not allowed to contribute to those expenses. Record at page 235, Ron Rowe's
Affidavit at f 20.
22.

Mr. Rowe also offered to pay for expenses when he went to see Fred Riley ("Mr.

Riley") Commissioner of LDS Family in Salt Lake City, Utah. Record at page 234, Ron Rowe's
Affidavit at f 12.
23.

Once again, Mr. Rowe offered money at the Logan LDS Family Services office to

Rick. Offering medical bills, Paternity tests, and asking if Emily or the baby needed anything, this was
before he knew the baby was his, however, Rick stated the medical bills and everything had been taken
care of. Record at page 234, Ron Rowe's Affidavit at % 13.
24.

Mr. Rowe offered many times to pay for a genetic test to determine the paternity of the

child and he also offered to pay for Ms. Baird's medical expenses related to the pregnancy and birth of
the child. Record at page 236, Ron Rowe's Affidavit at f 28.
25.

Ms. Baird told me that a genetic test could not be performed on the baby until she was

two months old. Record at page 190, Affidavit of Nicholas L. Rowe at f 29.
26.

In mid February 2007, Mr. Rowe went to LDS Family Idaho, located in Pocatello,

Idaho, and registered as a client. Record at page 189, Affidavit of Nicholas L. Rowe at f 25.
27.

I believed that the baby would be born in Preston or Pocatello, Idaho, and that me

signing up with LDS Family in Pocatello, Idaho, on or about February 16, 2007, would protect my
parental rights as the child's father. Record at page 190, Affidavit of Nicholas L. Rowe at % 33.
28.

Mr. Rowe believed that Ms. Baird and he would get married and raise our child once it
7

was born. Record at page 189, Affidavit of Nicholas L. Rowe at f 21.
29.

Mr. Rowe had determined that if the baby was his, he wanted custody or at least

shared custody of the minor child. Record at page 190, Affidavit of Nicholas L. Rowe at % 26.
30.

Mr. Rowe wanted to have a genetic test performed in order that the child's father could

be definitely identified in order that the father could take financial responsibility for the child. Record at
page 190, Affidavit of Nicholas L. Rowe at % 27.
31.

Mr. Rowe has the support of his whole family in his efforts to gain custody of his

daughter and raise her. Record at page 234, Ron Rowe's Affidavit at f f 8-9.
32.

Mr. Rowe is financially willing and able to take full responsibility of his baby daughter.

Record at page 234-35, Ron Rowe's Affidavit at f f 14-20.
33.

Ms. Baird had instigated some texts messages, but Mr. Rowe was so hurt and scared

emotionally, he liked the idea of not talking with Ms. Baird alone, but communicating through our LDS
bishops. Record at page 190, Affidavit of Nicholas L. Rowe at f 31.
34.

On February 15, 2007, at approximately 10:25 a.m, Mr. Rowe sent a text to Ms.

Baird, "Plz stop callin/ textin. We have agreed to go through bishops. So plz do so. Frowe." Record
at page 190, Affidavit of Nicholas L. Rowe at f 32.
35.

On February 22, 2007, at approximately 12:03 p.m, Mr. Rowe sent a text to Ms.

Baird, "Is it a boy or girl? Are you still thinking it's mine? When is it due? Just forget about it." Record
at page 190, Affidavit of Nicholas L. Rowe at f 34.
36.

On February 22, 2007, at approximately 12:04 p.m, Mr. Rowe sent a text to Ms.

Baird, "Just forget about it!." Record at page 190, Affidavit of Nicholas L. Rowe at % 35.
8

37.

On February 22, 2007, at approximately 3:52 p.m, Ms. Baird sent a text to me, "Emily

sent a message asking, "Will you let George [Mr. Russom] adopt this baby?" Record at page 191,
Affidavit of Nicholas L. Rowe at f 36.
38.

On February 22, 2007, at approximately 5:49 p.m, Mr. Rowe sent a text to Ms. Baird,

"What do you want to talk about and apparently when my Bishop asked your Bishop about the meeting
he had no clue you even wanted to meet." Record at page 191, Affidavit of Nicholas L. Rowe at

137.
39.

On February 22, 2007, at approximately 5:53 p.m, Mr. Rowe sent a text to Ms. Baird,

"Friday 7 to 9 Poky Church House bring George [Mr. Russom] and your Bishop." Record at page
191, Affidavit of Nicholas L. Rowe at f 38.
40.

On February 22, 2007, at approximately 5:55 p.m, Mr. Rowe sent a text to Ms. Baird,

"Can we do it Sunday at 1730 hours?" Record at page 191, Affidavit of Nicholas L. Rowe at f
39.
41.

On February 22, 2007, at approximately 5:56 p.m, Mr. Rowe sent a text to Ms. Baird,

"Would have to be after 5." Record at page 191, Affidavit of Nicholas L. Rowe at f 40.
42.

On February 22, 2007, at approximately 6:38 p.m, Ms. Baird sent a text to me, "Can

we meet here I have a really hard time traveling." Record at page 191, Affidavit of Nicholas L.
Rowe at f 41.
43.

On February 23, 2007, at approximately 2:10 p.m, Mr. Rowe sent a text to Ms. Baird,

"Is it a boy or girl? Are u still thinking its mine? When is it that u are due?" Record at page 191,
Affidavit of Nicholas L. Rowe at f 42.
9

44.

On February 25, 2007, at approximately 4:26 p.m, Mr. Rowe sent a text to Ms. Baird,

"Hey F'm really concerned about the baby I think about it all the time. For the babies sake it's not okay
to talk to my Bishop. You want to talk then your Bishop and make an appointment with mine. Stop
with the games, don't text or call, harass my Bishop's family or me. Games." Record at page 191,
Affidavit of Nicholas L. Rowe at f 43.
45.

On February 25, 2007, at approximately 4:28 p.m, Mr. Rowe sent a text to Ms. Baird,

Its not ok to talk to my bishop! U wanna talk than tell ur bishop and make an appointment with mine.
Stop with the games. Don't text, call or talk/harass my bishop, family, or me. Thx-Frowe." Record at
page 191, Affidavit of Nicholas L. Rowe at f 44.
46.

On February 25, 2007, at approximately 5:15 p.m, Mr. Rowe sent a text to Ms. Baird,

"Could we please get together and talk about the baby?" Record at page 191, Affidavit of
Nicholas L. Rowe at f 45.
47.

On February 25, 2007, at approximately 9:59 p.m, Mr. Rowe sent a text to Ms. Baird,

"Hey im real concerned bout the baby and u. I think bout it all the time. For the babys sake I think we
need to meet. Frowe." Record at page 192, Affidavit of Nicholas L. Rowe at % 46.
48.

Mr. Rowe and Bishop Bickley tried to arrange another meeting between him and Ms.

Baird to talk about custody of the child. Record at page 192, Affidavit of Nicholas L. Rowe at %
47.
49.

Ms. Baird suggested her previous boyfriend, Mr. Russom, come to any meeting as well

as her Bishop, since Mr. Russom and Ms. Baird were still "together" and the baby could possibly be
Mr. Russom's child. Record at page 192, Affidavit of Nicholas L. Rowe at f 48.
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50.

Mr. Rowe thought it would be easier on Ms. Baird, if he didn't take his parents, but he

needed someone so he asked his married sister, Laura Grover to go with him, and his Bishop. Record
at page 192, Affidavit of Nicholas L. Rowe at f 49.
51.

Once a meeting was arranged, on or about March 18, 2007, Ms. Baird kept changing

the time and/or date. Record at page 192, Affidavit of Nicholas L. Rowe at ^f 50.
52.

Finally a day and time, as specified by Ms. Baird for a meeting between her and Mr.

Rowe. Record at page 192, Affidavit of Nicholas L. Rowe at f 51.
53.

The day of the meeting and just hours before it was to start, Mr. Rowe received a call

from Bishop Bickley, after Bishop Bickley received a call from Bishop Rounds, that the meeting was
cancelled because Ms. Baird was going to meet with her Bishop. Record at page 192, Affidavit of
Nicholas L. Rowe at f 52.
54.

Bishop Bickley, tried calling Bishop Rounds for over a week to discuss a new meeting,

but Bishop Rounds would not answer any of his calls. Record at page 192, Affidavit of Nicholas L.
Rowe at f 53.
55.

On March 26, 2007, at approximately 9:03 a.m, I left a voice message for Ms. Baird,

"Hey Emily, its Nick. Ummm, I'm just calling to see if we could get together and maybe talk. Uh, my
bishop is out of town. He won't be back until this Sunday so I though that we could do it Sunday, if that
would be okay. I just, I just feel that we need to talk about some things especially since your probably
getting pretty close and it would probably be beneficial fo the kid if we kind of talked and decided what
we want to do and all that stuff, so if you want go ahead and give me a call back. If not, then you can
just text me. Anyway, we'll talk to you later. Ciao." Record at page 192-93, Affidavit of Nicholas
11

L. Rowe at f 54.
56.
u

On March 28, 2007, at approximately 1:20 p.m, I left a voice message for Ms. Baird,

Hey, um, it's Nick. I am just calling 'cause I got this interesting thing in the mail today and I was just

going to see if maybe you've had that kid yet. Uhhh, cause I got a thing that said uhhh welcome to the
newest member of your family. So, uh, if you don't mind giving me a call back, I would really
appreciate it. Thanks, Ciao." Record at page 193, Affidavit of Nicholas L. Rowe at % 55.
57.

On March 28, 2007, at approximately 5:27 p.m, Mr. Rowe sent a text to Ms. Baird,

"Why would they send me a package with Congrats to my new baby? Have u filled out for me bout
who u think the fad is? This isn't supposed to piss u off either. Frowe." Record at page 193,
Affidavit of Nicholas L. Rowe at % 56.
58.

On March 28, 2007, at approximately 5:27 p.m, Mr. Rowe sent a text to Ms. Baird,

"If u think I wanted things like this ur wrong. Never in my life have I been treated the way u've treated
me. But u know wat I can't change the past. I didn't want to talk to ya last week cause I know I
wouldn't of handled it the best. But we have to put aside the pride. Bishops won't be able to solve all
our probs. If u feel like talking go ahead and call. I don't want to argue but we define need to discuss
things. Frowe." Record at page 193, Affidavit of Nicholas L. Rowe at % 57.
59.

Based on conversations and information that Mr. Rowe received from various sources,

Ms. Baird relinquished custody of the baby girl to either LDS Family and/or the adoptive parent shortly
after the child was born on March 29, 2007. Record at page 199, Affidavit of Nicholas L. Rowe
at ^[88 and 95.
60.

On April 1, 2007, at approximately 9:39 p.m, I left a voice message for Ms. Baird,
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"Hey Emily, it's Nick. Uhhh, I'm just calling, umm, I know that you really don't want to talk to me and
that you know its kind of funny but I just, you know we really need to and I don't know, I do feel bad
that you are going through all of this and you know, I wish I could do something to help you. But I
can't. And, you know, I'd really just like to talk to you maybe just a few meetings to see what we can
do or what we can come up with and you know, I would really appreciate that. Give me a call. Just, I
don't know, I think we need to try and have a plan the best we can for this child's world. Anyway, call
if you get this and you feel like talking. Umm, give me a call. Ciao." Record at page 193, Affidavit of
Nicholas L. Rowe at f 58.
61.

On April 3, 2007, at approximately 5:41 p.m, Mr. Rowe sent a text to Ms. Baird,

Good morning baby and Emily I was hoping to meet you guys tomorrow, please let me know if you."
Record at page 193-94, Affidavit of Nicholas L. Rowe at f 59.
62.

On April 3, 2007, at approximately 5:43 p.m, Mr. Rowe sent a text to Ms. Baird,

"Could you meed tomorrow at 7 at your church?" Record at page 194, Affidavit of Nicholas L.
Rowe at f 60.
63.

On April 7, 2007,1 tried to call Ms. Baird many times before someone answered the

telephone. Record at page 194, Affidavit of Nicholas L. Rowe at % 61.
64.

On April 7, 2007, at approximately 6:59 p.m, Mr. Rowe sent a text to Ms. Baird, "Do

u know if im the father? I just want peace of mind. And u know I wish u would of came and
apologized. U know if its mine we could of worked something out to raise it. But I beg of u to let me
know wat u know. Frowe" Record at page 194, Affidavit of Nicholas L. Rowe at f 62.
65.

Once Ms. Baird answered the telephone, after April 7, 2007, she told me that "NO,
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the baby has not been born." Record at page 194, Affidavit of Nicholas L. Rowe at f 63.
66.

On April, 9, 2007, Mr. Rowe sent a text to Ms. Baird, "How are you and the baby

doing?'' Record at page 194, Affidavit of Nicholas L. Rowe at % 64.
67.

On April 12, 2007, at approximately 9:23 p.m, I left a voice message for Ms. Baird,

"Hey, how are you doing? Umm, just calling to see uh if you want to meet this week (unintelligible) uh, I
talked to my bishop and he said he had been trying to get a hold of yours. Uh, your bishop's line,
telephone or something so I though I would call and see if we couldn't work out some kind of meeting.
What's going on? Well, anyway, give me a call when you get this. Okay, thanks. Ciao." Record at
page 194, Affidavit of Nicholas L. Rowe at f 65.
68.

On April 13, 2007, at approximately 10:29 p.m, I left a voice message for Ms. Baird,

"Hey Emily, its Nick. Uhhh, yeah, we totally still need to get together and talk. So, you know, we could
set that up if you want. Um, I know that you're still mad or hate me or whatever, but we really need to
talk and discuss some things. Um, you know that we need to also, so, go ahead and call me or call your
bishop and get a hold of mine. But, whatever, we just need to get something set up. Okay, thanks.
(Unintelligible) Ciao.'' Record at page 194, Affidavit of Nicholas L. Rowe at % 66.
69.

On Saturday, April 14, 2007, at approximately 7:48 a.m., Mr. Rowe sent a text to Ms.

Baird, "Good morning baby and Emily! I was hoping to meet with u guys tomorrow. Plz let me know
if u can/want to. For some reason my bishop is unable to get a hold of urs. So plz let me know bout
tomorrow Thx. Frowe." Record at page 194-95, Affidavit of Nicholas L. Rowe at f 67.
70.

On April 14, 2007, at approximately 9:40 a.m, I left a voice message for Ms. Baird,

"Emily, it's me. I uh really didn't think you could hurt me anymore than what you have already done but
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I guess you already had the kid two weeks ago from Thursday. Um, I don't know why you are playing
these games, I mean I really don't. If you would please call me so I don't have to go through all the
legal crap that would be great. But if you want to go then we can do this the hard way. But please, give
me a call. Ciao." Record at page 195, Affidavit of Nicholas L. Rowe at % 68.
71.

On April 14, 2007, at approximately 9:52 a.m, Mr. Rowe sent a text to Ms. Baird,

"Well [we'll] pick today or torn [tomorrow] for me to see my daughter." Record at page 195,
Affidavit of Nicholas L. Rowe at % 69.
72.

On April 14, 2007, at approximately 10:04 a.m, I left a voice message for Ms. Baird,

"You can't be serious. You are going to answer your phone right? I mean come on man. This is really
ridiculous that you are even going on about this. My bishop, I don't know, but this isn't just. I didn't
think you could go any lower. But what, you have to call me and talk to me. So, you know you could
do it now or you know I can get the lawyer and we can do the work that way. But, you know, I
wanted to go the easy way. If you don't that's fine. But it'd save us both a lot of money and time if uh
you could just call me up and we could talk. So it's your call. I'll give you till 1:30 to make up your
decision." Record at page 195, Affidavit of Nicholas L. Rowe at % 70.
73.

On April 14, 2007, at approximately 10:20 a.m, Ms. Baird sent a text to me, "U want

to go through bishops so please quit calling me contact my bishop and we can meet." Record at page
195, Affidavit of Nicholas L. Rowe at f 71.
74.

On April 14, 2007, at approximately 10:24 p.m, I left a voice message for Ms. Baird,

"Hey, will you just talk to me? Look, I have talked to my bishop today. He talked to yours today and
he said that you didn't want anything to do with it and I am pretty much SOL going through the bishop,
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so he recommended me calling you and keep calling you until you answer the phone and all I got to say
is if you think you are being mature about this, I don't know. I mean you might want to take another
look at this. But come on, lets really get it together because, this is, this is pretty funny. I mean I, this is
just like you. Anyway, just call me back." Record at page 195-96, Affidavit of Nicholas L. Rowe
a t f 72.
75.

On April 14, 2007, at approximately 10:39 a.m., Mr. Rowe sent a text to Ms. Baird,

"U plz contact ur bishop and set up a time." Record at page 196, Affidavit of Nicholas L. Rowe at
173.
76.

On April 14, 2007, at approximately 10:45 a.m, I left a voice message for Ms. Baird,

"So this is what I want to know. When I called you about almost three weeks ago and asked you about
that baby thing that came for me, congratulating me on my kid, did you lie to me again after you said
you wouldn't and you told me you didn't have a kid? Cause, remember, you looked right in the eye
and told me you would never lie to me again. But, Emily, come on. I just want to see my kid. I just, I
don't want to play these games, I really don't." Record at page 196, Affidavit of Nicholas L.
Rowe at f 74.
77.

On April 14, 2007, at approximately 10:51 a.m., Mr. Rowe sent a text to Ms. Baird,

"May I ask u a question? Are u active in the church? Could u go to the temple in 6 months?" Record
at page 196, Affidavit of Nicholas L. Rowe at f 75.
78.

On April 14, 2007, at approximately 10:58 a.m, Mr. Rowe sent a text to Ms. Baird,

"When were u planning on telling me? How would u feel if the situation had been reversed?" Record
at page 196, Affidavit of Nicholas L. Rowe at f 76.
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79.

On April 14, 2007, at approximately 11:03 p.m, Mr. Rowe sent a text to Ms. Baird,

"No comment? You know you told me peeps don't change but they do - it's called repentance when
you change for the better." Record at page 196, Affidavit of Nicholas L. Rowe at f 77.
80.

On April 14, 2007, at approximately 11:04 p.m, Mr. Rowe sent a text to Ms. Baird,

"Oh still waiting for my bishop to call saying that he has talked to ur bishop." Record at page 196,
Affidavit of Nicholas L. Rowe at f 78.
81.

On April 14, 2007, Mr. Rowe's Bishop called him and confirmed that the baby had

indeed been born, but he still did not know the child had been given up for adoption. Record at page
196, Affidavit of Nicholas L. Rowe at f 79.
82.

Mr. Rowe called the hospital in Preston, Idaho. That hospital told me that the baby

had not born there. Record at page 196, Affidavit of Nicholas L. Rowe at ^f 80.
83.

Mr. Rowe then called the hospital in Logan, Utah, he was told to "stay on the line,

while we call the birth mom to see what she wants you to know." When the individual came back to
the telephone line, he was told that "she [Ms. Baird] wants you to know nothing." Record at page
196-97, Affidavit of Nicholas L. Rowe at f 81.
84.

Without any discussion with Mr. Rowe and without my knowledge, Ms. Baird

specifically went to Logan, Cache County, Utah, in order to deliver the baby. Record at page 197,
Affidavit of Nicholas L. Rowe at % 82.
85.

On April 15, 2007, at approximately 11:03 p.m, Mr. Rowe sent a text to Ms. Baird, "I

don't want to bother you or make you mad but I would love to know what's going on. If you would
call me or your Bishop call mine I would rather hear it from you than another source." Record at
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page 197, Affidavit of Nicholas L. Rowe at f 83.
86.

On April 16, 2007, at approximately 12:40 p.m, Mr. Rowe sent a text to Mr. Russom,

"Hey George can we get a dna test done this week? Ill pay. Nick?" Record at page 197, Affidavit
of Nicholas L. Rowe at f 84.
87.

Despite the fact that Mr. Rowe had been a client of LDS Family in Pocatello, Idaho, no

one there would give him any information concerning the birth or the baby. Record at page 197,
Affidavit of Nicholas L. Rowe at f 85.
88.

Mr. Rowe then called Mrs. Baird until she answered, which took several days and he

was told by Mrs Baird that "yes the baby has been born and looks nothing like you. We don't think
it's yours." Record at page 197, Affidavit of Nicholas L. Rowe at % 86.
89.

Later, Ms. Baird's bishop confirmed that the baby had been born, and gave Mr. Rowe

a couple of possible birth dates, but said he had to keep it confidential. Record at page 197,
Affidavit of Nicholas L. Rowe at f 87.
90.

Several days later, Mr. Rowe's father, called the Baird's home hoping that someone

would talk to him. Finally Ms. Baird's grandfather, Mr. Nelson answered the telephone. He confirmed
and said that the baby did not look like me and they [Ms. Baird and her family] did not think the baby
was the mine. Mr. Nelson went on to say that he was under a "gag-order" and could not talk about it,
but he would say that Ms. Baird had not had the baby for a long time, and "she had adopted it out."
Record at page 197, Affidavit of Nicholas L. Rowe at f 88.
91.

On April 20, 2007, Mr. Rowe went to the Idaho State Health and Welfare Office

("ISH&W") for assistance. He was told that he had to fill-out an application and pay a fee in order to
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become a client, which would help him find out if he was the father and/or claim paternity. Mr. Rowe
completed the application and paid the fee. Record at page 197-98, Affidavit of Nicholas L. Rowe
a t f 89.
92.

On April 22, 2007, at approximately 6:04 p.m, Mr. Rowe sent a text to Ms. Baird,

"Health and Welfare I'm sorry Emily I'll pay for the testing. Oh what were the results on
DNA? I would love some answers so if you could spare five minutes and call me or my mom or Bishop
and let them in on the information I would e very grateful." Record at page 198, Affidavit of
Nicholas L. Rowe at f 90.
93.

On April 22, 2007, at approximately 6:05 p.m, Mr. Rowe sent a text to Ms. Baird, "I

don't want to bother u or make u mad. But I would love to know wats going on. If u would call me or
ur Bishop call mine. I would rather hear it from u than another source.(health and welfare) I am srry
Emily. Ill pay for the testing. Oh and wat were the results on georges dna? I would love some answers.
So if u could spare 5 min. and call me or my mom, bishop and let them in on the info. I would be very
grateful. Thx-Frowe" Record at page 198, Affidavit of Nicholas L. Rowe at f 91.
94.

On April 25, 2007, at approximately 3:49 p.m, Mr. Rowe left a voice message for Ms.

Baird, "Hi Emily, its Nick. Uh, I was just calling to see how you and

were doing. Um, look,

I'm leaving here in a couple weeks to go back to Virginia with my bud, my brother and I would really
like to get this stuff taken care of before then. If you know, you could cooperate and uh, you know, I'll
cover the expenses, DNA tests, whatever. It doesn't really matter. Money is not an issue. If you'll just,
you know, let me know what I can do and lets just get the DNA tests done and it sounds like the child
was born a little earlier than, uh, unless it was premature. But I'd just, you know, I'd love to talk to
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you, see how things are going with you and

and us see if we can't work something out. So

if you don't' mind, just give me a call back. Thanks. Ciao." Record at page 198, Affidavit of
Nicholas L. Rowe at f 92.
95.

On April 26, 2007, the ISH&W issued Mr. Rowe a check refunding his money and

returned my application for paternity, because Ms. Baird was also a client of ISH&W and had listed
another individual as the father of the child. Mr. Rowe was also told that paternity would have to be
established for the person named as the father in that case before ISH&W could help him pursue his
paternity request. Record at page 198-99, Affidavit of Nicholas L. Rowe at f 93.
96.

On May 1, 2007, at approximately 4:10 p.m, Mr. Rowe sent a text to Ms. Baird,

"Hehe, remember the day before ur bday? I still remember u coming down completely speechless—Do
you recall the song we danced to? Fro we" Record at page 199, Affidavit of Nicholas L. Rowe at
If 94.

97.

Mr. Rowe believed that Ms. Baird had surrendered her parental rights to the child and

had allowed the child to be adopted through LDS Family in Logan, Utah, in late March or early April
2007. Record at page 199, Affidavit of Nicholas L. Rowe at f 95.
98.

This was the first time that Mr. Rowe knew that my child had been placed for adoption

through any agency, due to the misrepresentations made by Ms. Baird and her family and others that
had an interest in having the child adopted without interference of the biological father. Record at
page 199, Affidavit of Nicholas L. Rowe at f 96.
99.

On May 5, 2007, Saturday, Mr. Rowe, his mother and father, and Bishop Bickley

drove to Logan Utah, to meet with a gentleman named Rick Hill ("Mr. Hill"), Director of LDS Family in
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Logan, Utah. Mr. Rowe wanted to have a genetic test conducted on himself and the baby. Record at
page 199, Affidavit of Nicholas L. Rowe at f 97.
100.

Mr. Rowe told Mr. Hill that he would be financially responsible for not only the

pregnancy and genetic test, but also take financial responsibility for my child if the test confirmed he was
the child's father. Record at page 199, Affidavit of Nicholas L. Rowe at f 98.
101.

Mr. Hill told Mr. Rowe that he would meet with his staff on the following Monday

morning to make arrangements for the test, but in the meanwhile, for me to locate someone to do the
genetic testing. Record at page 199, Affidavit of Nicholas L. Rowe at % 99.
102.

On Monday morning, May 7, 2007, the LDS Family's Logan, Utah, office called and

told Mr. Rowe that he could have the genetic test, if he prepaid for the test, which he had offered to
begin with. Mr. Rowe called the Portneuf Valley Medical Center, in Pocatello, Idaho, and gave the
Medical Center his credit card information for the $100.00 non-refundable deposit, and get an
appointment to have his genetic test. Record at page 199, Affidavit of Nicholas L. Rowe at % 100.
103.

On May 7, 2007, Monday evening, the LDS Family's Logan, Utah, office called me

back and said "NO, [Mr. Rowe] could not have a DNA test." Record at page 199, Affidavit of
Nicholas L. Rowe at f 101.
104.

Mr. Rowe called Mr. Russom's mother Maria Russom ("Mrs. Russom") to see if she

knew anything about the baby's paternity. She was very nice, and told me, Mr. Russom was not the
father or they would have kept the baby. However, she knew about my trip and meeting with LDS
Family's Logan, Utah, office on the May 5, 2007, Saturday, before my call to Mrs. Russom. Record
at page 199-200, Affidavit of Nicholas L. Rowe at f 102.
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105.

On May 7, 2007, at approximately 6:25 p.m, I left a voice message for Ms. Baird,

"Hey Emily, its Nick. Um, I was kind of hoping that I could talk to ya. I know you really don't want to
and I don't really know why you don't. Um, I'd really just like talking for a little bit. Um, Emily, you
know. Just try and get some facts straight I guess and you know, if you wouldn't mind calling I'd really
appreciate it. And uh, alright, you probably still have my number unless, it's probably stuck in your
head. I've got your numbers in my head. But, if you could please call me I would really appreciate it a
lot. (Unintelligible) Have a good day. Ciao." Record at page 200, Affidavit of Nicholas L. Rowe
at f 103.
106.

Bishop Bickley, Mr. Rowe's Bishop, called LDS Family in Salt Lake City, Utah, the

next day, on Tuesday morning, May 8, 2007. Record at page 200, Affidavit of Nicholas L. Rowe
at f 104.
107.

Shortly after Bishop Bickley's telephone call to LDS Family in Salt Lake City, Utah,

Mrs. Russom, called Mr. Rowe to inquire about the genetic testing. She was yelling and cussing at him,
because she didn't want Ms. Baird to find out that she had talked to him. Mrs. Russom was well
informed concerning issues relating to LDS Family in Salt Lake City, and Mr. Rowe's bishop. Mrs.
Russom is the mother of Mr. Russom, Ms. Baird's other sexual partner. Someone at LDS Family in
Salt Lake City, was informing Mrs. Russom of what the status of the Petitioner's communications was
with LDS Family, directly or indirectly. Record at page 200, Affidavit of Nicholas L. Rowe at ^f
105.
108.

Mr. Rowe, his father, and mother went to Salt Lake City, Utah, on Friday, May 11,

2007, where they met with Fred Riley ("Mr. Riley") Commissioner of LDS Family in Salt Lake City,
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Utah. It was agreed to let Mr. Rowe have genetic testing performed in May 2007. Record at page
200, Affidavit of Nicholas L. Rowe at f 106.
109.

Mr. Rowe told Mr. Riley that he would be financially responsible for not only the

pregnancy and genetic test, but also take financial responsibility for the child if the test confirmed he was
the child's father. Record at page 200-201, Affidavit of Nicholas L. Rowe at f 107.
110.

As part of Mr. Riley's condition to allow Mr. Rowe to have the genetic test, the results

of that test must be released to LDS Family in Utah once the test was completed, Mr. Rowe agreed.
Record at page 201, Affidavit of Nicholas L. Rowe at % 108.
111.

After Mr. Rowe found out that he was the father, through the genetic test, he asked for

a picture of his baby daughter. Mr. Rowe was told that LDS Family in Salt Lake City would send him
one. Mr. Riley also told Mr. Rowe that if he wanted anything else to let Mr Riley know. Record at
page 201, Affidavit of Nicholas L. Rowe at f 109.
112.

Mr. Rowe called Mr. Riley later that day requesting to see his baby daughter and meet

the proposed adoptive parents. He was told that if he signed some papers giving up my parental rights,
then LDS Family in Salt Lake City, would surely give him a picture of his baby daughter. Record at
page 201, Affidavit of Nicholas L. Rowe at % 110.
113.

Further, if Mr. Rowe signed those documents terminating his parental rights, then

maybe, just maybe, LDS Family in Salt Lake City, may let him meet his baby daughter and meet the
proposed adoptive parents. Record at page 201, Affidavit of Nicholas L. Rowe at % 111.
114.

Mr. Rowe submitted to the procedures for the genetic test on or about May 14, 2007.

Record at page 201, Affidavit of Nicholas L. Rowe at % 112.
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115.

Mr. Rowe learned on May 21, 2007, that the child born to Ms. Baird on or about

March 29, 2007, was indeed his daughter. Record at page 201, Affidavit of Nicholas L. Rowe at

11 H3.
116.

On June 18th 2007, Mr. Rowe went with his dad to the Utah Bureau of Vital Statistics.

After explaining the situation of Ms. Baird giving the baby up for adoption, the person working there
told them there was nothing that could be done and they could not even give him a copy of his child's
Birth Certificate. Record at page 201, Affidavit of Nicholas L. Rowe at % 114.
117.

Ms. Baird made a conscious effort to misinform and give misdirection to Mr. Rowe

about the due date, birth date, and location of the delivery of the baby girl. Record at page 201,
Affidavit of Nicholas L. Rowe at f 115.
118.

Ms. Baird or someone on her behalf gave directions to withhold information from Mr.

Rowe. Others that were involved in the conspiracy include, but were not limited to, her mother Mrs.
Baird, her grandfather Mr. Nelson, her bishop, Bishop Rounds, LDS Family in Idaho, LDS Family in
Utah, and Mrs. Russom. Record at page 201-202, Affidavit of Nicholas L. Rowe at f 116.
119.

Ms. Baird and each of these individuals and/or entities took affirmative steps to limit

timely and accurate information to the Petitioner or deliberately gave Mr. Rowe false information in an
effort to keep him from asserting his parental rights. Record at page 202, Affidavit of Nicholas L.
Rowe at % 117.
120.

At no time during Ms. Baird's pregnancy did she discuss with Mr. Rowe that she

intended to travel to Utah to give birth the baby. Record at page 202, Affidavit of Nicholas L.
Rowe at f 118.
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121.

Mr. Rowe tried to establish Paternity in Idaho, but was denied because Ms. Baird

claimed someone else as the father. Record at page 202, Affidavit of Nicholas L. Rowe at f 119.
122.

On April 30, 2007, Ron Rowe called Ms. Baird from my office at the Idaho National

Lab. He was not able to speak with Ms. Baird, but was able to talk with Ms. Baird's grandfather, Mr.
Nelson. He tried to find out was going on with the baby. Mr. Nelson informed him that the baby had
been placed for adoption with LDS Family Services and as far as medical bills they were all taken care
of, so Mr. Rowe had nothing to worry about. Record at page 235, Ron Rowe's Affidavit at f 21.
123.

In anticipation of the having the baby, Mr. Rowe and his family bought baby clothes,

blankets, set up a crib at the house, and started discussing ways to successfully raise Mr. Rowe's baby
girl as a Family. Record at page 235, Ron Rowe's Affidavit at ^f 22.
124.

April 20th 2007, Ron Rowe and his wife went with Mr. Rowe to ISH&W in

Pocatello, Idaho. Record at page 235, Ron Rowe's Affidavit at f 23.
125.

Mr. Rowe tried to establish paternity in Idaho, but when he went to ISH&W he was

denied, because he was told that Ms. Baird claimed someone else as the father and later his application
was returned to him. Record at page 236, Ron Rowe's Affidavit at % 24. See Ron Rowe's
Affidavit at f 24.
126.

Mr. Rowe has met resistance every step of the way, but he has never given up. Many

Idaho lawyers turned him down, because he needed a Utah lawyer to stop the adoption. Many Utah
lawyers said he needed an Idaho lawyer. Record at page 236, Ron Rowe's Affidavit at f 25.
127.

Mr. Rowe had to persist so long, just to get a paternity test. Record at page 236,

Ron Rowe's Affidavit at % 26.
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128.

On June 18th 2007, Ron Rowe went with Mr. Rowe to the Utah Bureau of Vital

Statistics. After explaining the situation of Ms. Baird giving the baby up for adoption, the person
working there told Nick there was nothing that could be done and they could not even give him a copy
of his child's Birth Certificate. Record at page 236, Ron Rowe's Affidavit at ^ 27.

STATUTE WHOSE DETERMINATION IS DETERMINATIVE
Utah Code Ann. § 78-30-4.12 (1953)(as amended) provides:
Rights and responsibilities of parties in adoption proceedings.
(1) The Legislature finds that the rights and interests of all parties affected by an
adoption proceeding must be considered and balanced in determining what constitutional
protections and processes are necessary and appropriate.
(2) The Legislature finds that:
(a) the state has a compelling interest in providing stable and permanent homes for
adoptive children in a prompt manner, in preventing the disruption of adoptive placements, and
in holding parents accountable for meeting the needs of children;
(b) an unmarried mother, faced with the responsibility of making crucial decisions
about the future of a newborn child, is entitled to privacy, and has the right to make timely and
appropriate decisions regarding her future and the future of the child, and is entitled to
assurance regarding the permanence of an adoptive placement;
(c) adoptive children have a right to permanence and stability in adoptive placements;
(d) adoptive parents have a constitutionally protected liberty and privacy interest in
retaining custody of an adopted child; and
(e) an unmarried biological father has an inchoate interest that acquires constitutional
protection only when he demonstrates a timely and full commitment to the responsibilities of
parenthood, both during pregnancy and upon the child's birth. The state has a compelling
interest in requiring unmarried biological fathers to demonstrate that commitment by providing
appropriate medical care and financial support and by establishing legal paternity, in
accordance with the requirements of this chapter.
(3) (a) In enacting Sections 78-30-4.12 through 78-30-4.21, the Legislature
prescribes the conditions for determining whether an unmarried biological father's action is
sufficiently prompt and substantial to require constitutional protection.
(b) If an unmarried biological father fails to grasp the opportunities to establish a
relationship with his child that are available to him, his biological parental interest may be lost
entirely, or greatly diminished in constitutional significance by his failure to timely exercise it, or
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by his failure to strictly comply with the available legal steps to substantiate it.
(c) A certain degree of finality is necessary in order to facilitate the state's compelling
interest. The Legislature finds that the interests of the state, the mother, the child, and the
adoptive parents described in this section outweigh the interest of an unmarried biological father
who does not timely grasp the opportunity to establish and demonstrate a relationship with his
child in accordance with the requirements of this chapter.
(d) An unmarried biological father has the primary responsibility to protect his rights.
(e) An unmarried biological father is presumed to know that the child may be adopted
without his consent unless he strictly complies with the provisions of this chapter, manifests a
prompt and full commitment to his parental responsibilities, and establishes paternity.
(4) The Legislature finds that an unmarried mother has a right of privacy with regard to
her pregnancy and adoption plan, and therefore has no legal obligation to disclose the identity
of an unmarried biological father prior to or during an adoption proceeding, and has no
obligation to volunteer information to the court with respect to the father.
Utah Code Ann. § 78-30-4.14 (1953)(as amended) states:
Necessary consent to adoption or relinquishment for adoption.
(1) Except as provided in Subsection (2), consent to adoption of a child, or
relinquishment of a child for adoption, is required from:
(a) the adoptee, if the adoptee is more than 12 years of age, unless the adoptee does
not have the mental capacity to consent;
(b) both parents or the surviving parent of an adoptee who was conceived or born
within a marriage;
(c) the mother of an adoptee born outside of marriage;
(d) any biological parent who has been adjudicated to be the child's biological father
by a court of competent jurisdiction prior to the mother's execution of consent to adoption or
her relinquishment of the child for adoption;
(e) consistent with Subsection (3), any biological parent who has executed and filed a
voluntary declaration of paternity with the state registrar of vital statistics within the Department
of Health in accordance with Title 78, Chapter 45e, Voluntary Declaration of Paternity Act,
prior to the mother's execution of consent to adoption or her relinquishment of the child for
adoption;
(f) an unmarried biological father of an adoptee, only if he strictly complies with the
requirements of Subsections (4) through (8) and (10); and
(g) the person or agency to whom an adoptee has been relinquished and that is placing
the child for adoption.
(2) (a) The consent of a person described in Subsections (l)(b) through (g) is not
required if the adoptee is 18 years of age or older.
(b) The consent of a person described in Subsections (l)(b) through (f) is not required
if the person's parental rights relating to the adoptee have been terminated.
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(3) For purposes of Subsection (l)(e), a voluntary declaration of paternity is
considered filed when it is entered into a database that:
(a) can be accessed by the Department of Health; and
(b) is designated by the state registrar of vital statistics as the official database for
voluntary declarations of paternity.
(4) Except as provided in Subsections (5)(a) and (10), and subject to Subsection (8),
with regard to a child who is placed with adoptive parents more than six months after birth,
consent of an unmarried biological father is not required unless the unmarried biological father:
(a) (i) developed a substantial relationship with the child by:
(A) visiting the child monthly, unless the unmarried biological father was physically or
financially unable to visit the child on a monthly basis; or
(B) engaging in regular communication with the child or with the person or authorized
agency that has lawful custody of the child;
(ii) took some measure of responsibility for the child and the child's future; and
(iii) demonstrated a full commitment to the responsibilities of parenthood by financial
support of the child of a fair and reasonable sum in accordance with the father's ability; or
(b) (i) openly lived with the child:
(A) (I) for a period of at least six months during the one-year period immediately
preceding the day on which the child is placed with adoptive parents; or
(II) if the child is less than one year old, for a period of at least six months during the
period of time beginning on the day on which the child is born and ending on the day on which
the child is placed with adoptive parents; and
(B) immediately preceding placement of the child with adoptive parents; and
(ii) openly held himself out to be the father of the child during the six-month period
described in Subsection (4)(b)(i)(A).
(5) (a) If an unmarried biological father was prevented from complying with a
requirement of Subsection (4) by the person or authorized agency having lawful custody of the
child, the unmarried biological father is not required to comply with that requirement.
(b) The subjective intent of an unmarried biological father, whether expressed or
otherwise, that is unsupported by evidence that the requirements in Subsection (4) have been
met, shall not preclude a determination that the father failed to meet the requirements of
Subsection (4).
(6) Except as provided in Subsection (10), and subject to Subsection (8), with regard
to a child who is six months of age or less at the time the child is placed with adoptive parents,
consent of an unmarried biological father is not required unless, prior to the time the mother
executes her consent for adoption or relinquishes the child for adoption, the unmarried
biological father:
(a) initiates proceedings in a district court of the state of Utah to establish paternity
under Title 78, Chapter 45g, Utah Uniform Parentage Act;
(b) files with the court that is presiding over the paternity proceeding a sworn affidavit:
(i) stating that he is fully able and willing to have full custody of the child;
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(ii) setting forth his plans for care of the child; and
(iii) agreeing to a court order of child support and the payment of expenses incurred in
connection with the mother's pregnancy and the child's birth;
(c) consistent with Subsection (7), files notice of the commencement of paternity
proceedings, described in Subsection (6)(a), with the state registrar of vital statistics within the
Department of Health, in a confidential registry established by the department for that purpose;
and
(d) offered to pay and paid a fair and reasonable amount of the expenses incurred in
connection with the mother's pregnancy and the child's birth, in accordance with his financial
ability, unless:
(i) he did not have actual knowledge of the pregnancy;
(ii) he was prevented from paying the expenses by the person or authorized agency
having lawful custody of the child; or
(iii) the mother refuses to accept the unmarried biological father's offer to pay the
expenses described in this Subsection (6)(d).
(7) The notice described in Subsection (6)(c) is considered filed when it is entered into
the registry described in Subsection (6)(c).
(8) Consent of an unmarried biological father is not required under this section if:
(a) the court determines, in accordance with the requirements and procedures of Title
78, Chapter 3a, Part 4, Termination of Parental Rights Act, that the unmarried biological
father's rights should be terminated, based on the petition of any interested party; or
(b) (i) a declaration of paternity declaring the unmarried biological father to be the
father of the child is rescinded under Section 78-45g-306; and
(ii) the unmarried biological father fails to comply with Subsection (6) within ten
business days after the day that notice of the rescission described in Subsection (8)(b)(i) is
mailed by the Office of Vital Records within the Department of Health as provided in Section
78-45g-306.
(9) Unless the adoptee is conceived or born within a marriage, the petitioner in an
adoption proceeding shall, prior to entrance of a final decree of adoption, file with the court a
certificate from the state registrar of vital statistics within the Department of Health, stating:
(a) that a diligent search has been made of the registry of notices from unmarried
biological fathers described in Subsection (6)(c); and
(b) (i) that no filing has been found pertaining to the father of the child in question; or
(ii) if a filing is found, the name of the putative father and the time and date of filing.
(10) (a) For purposes of this Subsection (10), "qualifying circumstance" means that, at
any point during the time period beginning at the conception of the child and ending at the time
the mother executed a consent to adoption or relinquishment of the child for adoption:
(i) the child or the child's mother resided, on a permanent or temporary basis, in the
state of Utah;
(ii) the mother intended to give birth to the child in the state of Utah;
(iii) the child was born in the state of Utah; or
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(iv) the mother intended to execute a consent to adoption or relinquishment of the child
for adoption:
(A) in the state of Utah; or
(B) under the laws of the state of Utah.
(b) For purposes of Subsection (10)(c)(i), a court shall consider the totality of the
circumstances when determining whether an unmarried biological father has demonstrated a full
commitment to his parental responsibilities, including, if applicable:
(i) efforts he has taken to discover the location of the child or the child's mother;
(ii) whether he has expressed or demonstrated an interest in taking responsibility for the
child;
(iii) whether, and to what extent, he has developed, or attempted to develop, a
relationship with the child;
(iv) whether he offered to provide and, if the offer was accepted, did provide, financial
support for the child or the child's mother;
(v) whether, and to what extent, he has communicated, or attempted to communicate,
with the child or the child's mother;
(vi) whether he has filed legal proceedings to establish his paternity of, and take
responsibility for, the child;
(vii) whether he has filed a notice with a public official or agency relating to:
(A) his paternity of the child; or
(B) legal proceedings to establish his paternity of the child; or
(viii) other evidence that demonstrates that he has demonstrated a full commitment to
his parental responsibilities.
(c) Notwithstanding the provisions of Subsections (4) and (6), the consent of an
unmarried biological father is required with respect to an adoptee who is under the age of 18 if:
(i) (A) the unmarried biological father did not know, and through the exercise of
reasonable diligence could not have known, before the time the mother executed a consent to
adoption or relinquishment of the child for adoption, that a qualifying circumstance existed;
(B) before the mother executed a consent to adoption or relinquishment of the child for
adoption, the unmarried biological father fully complied with the requirements to establish
parental rights in the child, and to preserve the right to notice of a proceeding in connection with
the adoption of the child, imposed by:
(I) the last state where the unmarried biological father knew, or through the exercise of
reasonable diligence should have known, that the mother resided in before the mother executed
the consent to adoption or relinquishment of the child for adoption; or
(II) the state where the child was conceived; and
(C) the unmarried biological father has demonstrated, based on the totality of the
circumstances, a full commitment to his parental responsibilities, as described in Subsection
(10)(b);or
(ii) (A) the unmarried biological father knew, or through the exercise of reasonable
diligence should have known, before the time the mother executed a consent to adoption or
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relinquishment of the child for adoption, that a qualifying circumstance existed; and
(B) the unmarried biological father complied with the requirements of Subsection (4) or
(6) before the later of:
(I) 20 days after the day that the unmarried biological father knew, or through the
exercise of reasonable diligence should have known, that a qualifying circumstance existed; or
(II) the time that the mother executed a consent to adoption or relinquishment of the
child for adoption.
(11) An unmarried biological father who does not fully and strictly comply with the
requirements of this section is considered to have waived and surrendered any right in relation
to the child, including the right to:
(a) notice of any judicial proceeding in connection with the adoption of the child; and
(b) consent, or refuse to consent, to the adoption of the child.
SUMMARY OF THE ARGUMENTS
A.

Mr. Rowe was and is entitled all reasonable inferences, which can and should be drawn

from all of the facts, and are taken in the light most favorable to the nonmoving party, in this case, Mr.
Rowe. Mr. Rowe has presented sufficient facts, which were not contested to overcome the Motion for
Summary Judgment.
When the District Court granted the Respondent's Motion for Summary Judgment, Mr. Rowe
was not given an opportunity to present evidence to show as a factual matter that he could not
reasonably have expected his baby to be born in Logan, Utah. He should be afforded the chance to
make that showing. If Mr. Rowe is successful in showing that the termination of his parental rights was
contrary to basic notions of due process, and that he came forward within a reasonable time after the
baby's birth, he should be deemed to have complied with the statute, thus Summary Judgment should
have been denied and the matter set for a hearing.
B.

In this matter the child that was given up for adoption was less than sixth months of age,

less than a month old, when Ms. Baird unilaterally gave the child to the adoptive family and/or LDS
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Family and later signed the relinquishment to the child for adoption. Ms. Baird and those around her
kept information about the child's birth, placement with LDS Family, and her execution of the
Relinquishment of the child a secret and prohibited Mr. Rowe from acquiring the information that would
of helped him assert his parental rights. The court must consider Mr. Rowe's efforts based on the
totality of the circumstances and that he has demonstrated a full commitment to his parental
responsibilities for his child. Mr. Rowe has been and is fully committed to his parental responsibilities
on behalf of his daughter. He attempted to stay in contact with Mr. Baird personally, through her family
members, and through her LDS bishop. He sought information about her pregnancy and the birth of
the child before and after her birth. He was deliberately kept in the dark. Through these same contacts
or attempts to contact Ms. Baird, Mr. Rowe has expressed and/or demonstrated an interest in taking
responsibility for his child. Mr. Rowe was prohibited, by Ms. Baird privacy rights and her unwillingness
to allow him any contact with the child after her birth, from developing, or attempting to develop, a
relationship with his daughter. Mr. Rowe did not know, and through his reasonable diligence could not
have known, before the time the mother executed a consent to adoption or relinquishment of the child
for adoption, that a qualifying circumstance existed in this case. Mr. Rowe acted as reasonable as
possible in asserting his parental rights. Under the case law of the State of Utah, Mr. Rowe should be
allowed to present his evidence in a hearing of his true and full commitment to his daughter. If that
commitment is established, then Mr. Rowe should be awarded custody of his daughter.
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ARGUMENT
A.

Summary Judgment Standard and Mr. Rowe Presented Adequate Facts to
Overcome Motion for Summary Judgment.

"Summary judgment is appropriate when there is no issue as to any material fact and the
moving party is entitled to judgment as a matter of law " Poteet v White, 147 P 3d 439 (Utah 2006)
(quoting Utah R Civ P 56(c)), DairylandIns Co v State Farm Mut Auto Ins Co , 882 P 2d
1143, 1144 (Utah 1994) The Utah Supreme Court explained this to mean that summary judgment is
proper when "the pleadings, depositions, answers to interrogatories, and admissions on file, together
with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matter of law " Surety Underwriters v E & C Trucking Inc , 10
P 3d 338, 340 (Utah 2000), Kessler v Mortenson, 16 P 3d 1225, 1226 (Utah 2000), Mahbu
Investment Co v Sparks, 996 P 2d 1043, 1047 (2000) (citations omitted), Price Development
Co LP v OremCity, 995 P 2d 1237, 1242 (Utah 2000), see also Utah R Civ P 56(e) A
moving party is entitled to a judgment as a matter of law where the nonmovmg party fails to or cannot
make a sufficient showing on an essential element of the nonmovmg party's case with respect to the
burden of proof See Holmes v American States Ins Co , 1 P 3d 552, 555 (Utah Ct App 2000),
see also Burns v Cannondale Bicycle Co , 876 P 2d 415, 420 (Utah Ct App 1994) All
reasonable inferences drawn from the facts are taken in the light most favorable to the nonmovmg party
See Massey v Griffiths, 152 P 3d 312 (Utah Ct App 2007) (quoting Fericks v Lucy Ann Soffe
Trust, 100 P 3d 1200 (Utah 2004)), McKell Excavating, Inc v Wells Fargo Bank NA , 100
P 3d 1159 (Utah 2004) (quotations and citations omitted), see also McNair v Earns, 944 P 2d 392,
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393 (Utah Ct. App. 1997) (quoting Lopez v. Union Pac. R.R., 932 P.2d 601, 602 (Utah Ct. App.
1997)). Factual disputes are viewed in the light most favorable to the nonmoving party. Surety
Underwriters v. E & C Trucking, Inc., 10 P.3d 338 (Utah 2000).
It is undisputed that Mr. Rowe was and is a resident of the State of Idaho. It is also undisputed
that at all time relevant Ms. Baird was a resident of the State of Idaho. Mr. Rowe was not given an
opportunity to present evidence to show as a factual matter that he could not reasonably have expected
his baby to be born in Logan Utah. He should be afforded the chance to make that showing. If Mr.
Rowe is successful in showing that the termination of his parental rights was contrary to basic notions of
due process, and that he came forward within a reasonable time after the baby's birth, he should be
deemed to have complied with the statute, thus summary judgment should have been denied and the
matter set for a hearing.
Mr. Rowe was and is entitled all reasonable inferences, which can and should be drawn from
all of the facts, and are taken in the light most favorable to the nonmoving party, in this case, Mr. Rowe.
The district court failed to apply the correct standard by granting the Respondents Motion for Summary
Judgment. This Court should reverse the district court dismissal of the Mr. Rowe's Petition and
remand this case back to the district court with directions to conduct an evidentiary hearing on Mr.
Rowe's standing to contest the adoption of his daughter. There are material issues of fact in dispute
and the Respondents are not entitled to judgment as a matter of law. The trier of fact needs to
determine whether Mr. Rowe can meet the standard to assert a claim to stop the adoption of his baby
daughter. The district court is not allowed, through a motion for summary judgment to evaluate the
merits of the claims, but rather, whether there has been a sufficient amount of fact set for by one or both
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parties to create a dispute of fact. All reasonable inferences must be given to Mr. Rowe with the facts
considered in a light most favorable to him.
The undisputed facts are that Mr. Rowe is an Idaho resident. He believed that his abby would
be born, in either Preston or Pocatello, Idaho, not Logan Utah. Ms. Baird kept her plans for the child a
secret from Mr. Rowe, despite his continued efforts to communicate with her and be part of the
process. Without his knowledge or even any discussion, Ms. Baird chose to travel to Logan, Utah, to
deliver their baby girl. After the child was born, on Thursday, March 29, 2007, Ms. Baird kept her
plan for the baby secret and would not communicate with Mr. Rowe regardless of his many attempts to
speak with her and/or her family. He did not even find out that his daughter had been born until
Saturday, April 14, 2007. In other word, it took him sixteen days to learn that Ms. Baird had given
birth to his daughter in Logan, Utah. By that time the potential adoptive family had physical custody of
the child. Mr. Rowe had just five business days from Saturday, April 14, 2007 to Sunday, April 22,
2007, when Mr. Baird executed the relinquishment for the child. There can be not question that Ms.
Baird knew that Mr. Rowe was interested in raising his daughter. He had express that desire for
several months prior to the birth of the baby girl. He wanted to marry Ms. Baird and raise their child.
Despite Ms. Baird's knowledge that Mr. Rowe was the father of the baby girl, she failed and/or refused
to acknowledge that on any of the official records or documents related to the child's birth and
subsequent adoption. This was more deception on Ms. Baird's part and a deliberate effort to cut off
Mr. Rowe's ability to assert her parental rights to his daughter. LDS Family aided and facilitated the
efforts by Ms. Baird. LDS Family kept communicating with Mr. Rowe as if it was trying to help him
establish his parental rights, but it was in fact seeking to terminate those very rights.
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All of these facts taken in a light most favorable to Mr. Rowe and with all reasonable inferences
that can be drawn therefrom, preclude summary judgment for the Respondents. The dismissal of this
case should be over turned and remanded to the district court for further proceedings.
B.

Mr. Rowe's Has Demonstrated a Full Commitment to His Parental
Responsibilities for His Daughter.

The Supreme Court discussed a fact pattern that most closely resembles the situation in this
case in Ellis v. Social Services Dept. of Church of Jesus Christ of Latter-Day Saints, 615 P. 2d
1250 (Utah 1980). In the Ellis case both the biological mother and father were residents of California.
At the termination of their wedding plans, both parties were aware that the mother was pregnant with
the father's child. Shortly after the mother arrival in Utah, she arranged to relinquish custody of the
child, upon its birth, to the defendants in that case. The Ellis Court held:
In the usual case, the putative father would either know or reasonably should know
approximately when and where his child was born. It is conceivable, however, that a
situation may arise when it is impossible for the father to file the required notice of
paternity prior to the statutory bar, through no fault of his own. In such a case, due
process requires that he be permitted to show that he was not afforded a reasonable
opportunity to comply with the statute.
In his complaint, plaintiff asserts that the child's mother left California just prior
to the birth of the child without advising him as to where the birth was to occur; that
when the child was born, she declared the father to be unknown; and that she
relinquished custody of the child just four days after its birth. The complaint was
dismissed summarily on motion. Plaintiff was not given an opportunity to present
evidence to show as a factual matter that he could not reasonably have expected his
baby to be born in Utah. He should be afforded an opportunity to make that showing.
If he is successful in showing that the termination of his parental rights was contrary to
basic notions of due process, and that he came forward within a reasonable time after
the baby's birth, he should be deemed to have complied with the statute.
Id. at 1256, see also Wells at 207 - 208, Matter of Adoption ofW, 904 P.2d 1113, 1118 (UT App.
1995). In the current case, Mr. Rowe and Ms. Baird were residence of Idaho. She was living in
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Preston, Idaho with her mother. At the time of birth approached, Ms. Baird left Idaho and traveled to
Logan, Utah to deliver the baby girl without advising Mr. Rowe where she was or that his daughter was
about to be bom or even let him know when she was bom for more than two weeks. Even though Ms.
Baird knew who the father was, she did not identify Mr. Rowe as the father on any document. She
then gave the custody child to the would be adoptive parents shortly after the child was bom.
As in Ellis, Mr. Rowe's complaint was dismissed summarily on a Motion for Summary
Judgment. Mr. Rowe was not allowed an opportunity to present evidence to show as a factual matter
that he could not reasonably have expected his baby to be bom in Utah. He should be given the
opportunity to make that showing. If Mr. Rowe is successful in showing that the termination of his
parental rights was contrary to basic notions of due process, and that he came forward within a
reasonable time after the baby's birth, he should be deemed to have complied with the statute.
The Utah Supreme Court in Osborne v. Adoption Center of Choice, 70 P. 3d 58 (Utah
2003) affirmed the holding in Ellis and stated that:
Similarly, in Ellis v. Social Services Department, 615 P.2d 1250, 1256 (Utah 1980),
we held that an out-of-state putative father was entitled to a hearing to determine his
parental rights, even though he had not complied with the registry requirement, when he
did not know of the child's birth in Utah.
The current version of the Utah Adoption Code does allow an exception to the
registry requirement for out-of-state unmarried biological fathers, based on the
legislative finding that such a father "may not, in every circumstance, be reasonably
presumed to know of, and strictly comply with, the requirements of this chapter." Utah
Code Ann. §78-30-4.15(4).
Id. at 77. The Court of Appeals of Utah in the unpublished opinion of Pruitt v. Adoption Center of
Choice, 2005 UT App 160 (Ut. App. 2005), reiterated the holding in Ellis as well, which states:
In Ellis v. Social Services Department, 615 P.2d 1250 (Utah 1980), the
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Utah Supreme Court applied the impossibility exception stating, "it is conceivable . ..
that a situation may arise when it is impossible for the father to file the required notice of
paternity prior to the statutory bar, through no fault of his own." See id. at 1256. "In
such a case, due process requires that he be permitted to show that he was not
afforded a reasonable opportunity to comply with the statute." Id. The father must
show that it was impossible for him to file "through no fault of his own," that he was "not
afforded a reasonable opportunity to comply with the statute," and that "he came
forward within a reasonable time after the baby's birth." Id.
Id. at page 2. In the Pruitt case, Mr. Pruitt learned of the mother's location three weeks prior to his
child's birth. Because of that discovery, it was not impossible for Mr. Pruitt to file the necessary Utah
documents before the child's placement, which the Court determined that he was afforded a reasonable
opportunity to comply with the Utah statutes. Mr. Rowe only has five business day to comply with the
Utah statutes. Mr. Rowe acted reasonably and timely in pursuing his parental rights after discovering
his child had been born in Utah. Mr. Rowe filed his action within four and a half months after he
learned of his daughters birth, while he was working outside of Utah and Idaho in Indiana attempting to
earn as much money as he could in order to help provide for his daughter.
Another case that has similar facts pattern is the Utah Supreme Court case of Swayne v. LDS
Social Services, 795 P.2d 637 (Utah 1990). In the Swayne the Supreme Court, "reified] on similar
factors in determining whether it was impossible for a father to make a timely filing." Id. at 642. The
Swayne Court explained that the common denominator in these cases "is simply whether an unwed
father was aware of the need to protect his parental rights." Id. The factors identified in Swayne
include:
[(1)] whether the unwed father was a Utah resident; [(2)] whether he was aware of the
mother's intent to place the child for adoption; [(3)] whether the parties involved were
aware of the father's desire to rear the child; [(4)] whether the couple intended to marry
or live together; [(5)] whether the father was absent at the time of birth; and [(6)]
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whether the father was misled concerning the need to protect, or prevented from
asserting, his parental rights.
Id. Mr. Rowe meets all of these requirements. He was not a Utah residence, but rather, an Idaho
resident, as was Ms. Baird. During their conversations, Ms. Baird mentioned that she want to give the
child up for adoption, she discussed her desire to marry Mr. Russom and raise the child, and/or she
was going to raise the child herself. She made many claims about what her intent was for the child.
Mr. Rowe was not sure what Ms Baird intended to do once the child was born. Mr. Rowe also made
it abundantly clear through his direct and indirect communications with Mr. Baird, her LDS bishop, his
LDS bishop that he wanted to be part of his child's life and provide financially for her welfare. At no
time did Mr. Rowe deny his responsibility for the child. There was some question about the child being
Mr. Rassom's child. This however, does not change the fact that Mr. Rowe was committed to provide
for his child and that he offer that financial assistance while Ms. Baird was pregnant. Mr. Rowe tried to
persuade Ms. Baird to marry him and raise the child. Not only was Mr. Rowe absent from the birth of
his daughter, he was not aware she had been born for more than two weeks after her birth. Mr. Rowe
was mislead through the whole pregnancy and after the child was born. He was told that his daughter
had not been born when in fact she had been bor on March 29, 2007. At every turn Mr. Rowe was
kept in the dark about Ms. Baird's pregnancy and the birth of the child. He was also mislead as to
what he needed to do to protect his parental right to his daughter. Mr. Rowe had only five business
days to assert his rights under Utah law. All of the actions taken by Ms. Baird and others was to
deceive Mr. Rowe about the birth and adoption of the child.
The Utah Code Ann. § 78-30-4.12 is entitled the Rights and Responsibilities of Parties in
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Adoption Proceedings. Utah Code Ann. § 78-30-4.12(2)(e) provides:
An unmarried biological father has an inchoate interest that acquires constitutional
protection only when he demonstrates a timely and full commitment to the
responsibilities of parenthood, both during pregnancy and upon the child's birth. The
state has a compelling interest in requiring unmarried biological fathers to demonstrate
that commitment by providing appropriate medical care and financial support and by
establishing legal paternity, in accordance with the requirements of this chapter.
Id. As outlined herein, Mr. Rowe demonstrated throughout Ms. Baird's pregnancy and after the child
was born that he was fully committed to the responsibilities of parenthood. Mr. Rowe made several
attempts to provide financial support, which were rebuffed by Ms. Baird, her family and LDS Family.
He also attempted to establish legal paternity as well in Idaho though LDS Family of Idaho and
ISH&W, even though he was unsuccessful in those attempts.
Mr. Rowe communicated with and attempted to communicate with Ms. Baird and others
throughout her pregnancy about their child. Ms. Baird had control of the situation throughout her
pregnancy. This included communications, acceptance of financial assistance, who participated in the
birth of the child, where the child would be born, and when and if the child would be adopted. Ms.
Baird exercised her control throughout her pregnancy by keep Mr. Rowe in the dark in the following
ways:
1.

By not accepting his offer of financial assistance for Ms. Baird and the child during her

pregnancy and after the child's birth. Record at page 5, Petition at ^fl[ 16-17.
2.

By not identifying the location of the child's birth in Logan, Utah. Record at page 9,

Petition at f 55.
3.

By not notifying him when the child was born on Thursday, March 29, 2007. Id.
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4.

By not allowing him to meet or otherwise establish a relationship with his daughter. He

was not even allowed to see his daughter after her birth. Record at page 199, Affidavit of Nicholas
L. Rowe at f f 88 and 95.
5.

By not identifying him as the father of the child on the birth certificate or any other

documents concerning the parentage of the child.
6.

By not expressing her desire to give the child up for adoption by signing her consent to

adopt, which was executed on or about Sunday afternoon, April 22, 2007. Record at page 70-71.
From the beginning, Ms. Baird attempted to keep her pregnancy a secret from Mr. Rowe. Ms.
Baird lied to Mr. Rowe about the birth of the child. Ms. Baird lied to Mr. Rowe about the adoption of
the child. If one is to only look at the Respondents' facts, Ms. Baird, with the assistance of LDS
Family conspired to allow Mr. Rowe only five working days for an out of state unwed father to assert
his parental rights.
Utah Code Ann. § 78-30-4.12(3)(b) provides:
If an unmarried biological father fails to grasp the opportunities to establish a
relationship with his child that are available to him, his biological parental interest may
be lost entirely, or greatly diminished in constitutional significance by his failure to timely
exercise it, or by his failure to strictly comply with the available legal steps to
substantiate it.
Id. Ms. Baird continued her control of the situation by hiding the child's birth from Mr. Rowe. She did
not allow Mr. Rowe access to the child. It is also believed that Ms. Baird relinquished custody of the
baby girl to LDS Family and/or the potential adoptive parents shortly after the child was born on March
29, 2007. Ms. Baird took many steps to interfere with Mr. Rowe's opportunities to asserts his
parental rights.
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The Utah Legislature when enacting Utah Code Ann. §§78-30-4.12 through 78-30-4.21 of the
Utah Code, prescribes the conditions for determining whether an unmarried biological father's action is
sufficiently prompt and substantial to require constitutional protection. These conditions presumes that
the unmarried biological father lives in Utah or has reasonable notice of those Utah Code requirements.
Mr. Rowe was and is not a Utah resident and was not aware of the requirements to protect his paternal
right to his daughter.
In this matter the child given up for adoption was less than sixth months of age, less than a
month old, when Ms. Baird unilaterally gave the child to the adoptive family and/or LDS Family and
later signed the relinquishment to the child for adoption. Utah Code Ann. § 78-30-4.14 identifies those
that are required to give consent for an adoption or a relinquishment of a child for adoption. More
particularly, pursuant to the Utah Code Ann. § 78-30-4.14(6) and (10), it is clear from the facts set
forth herein that there are "qualifying circumstance" in this case. Ms. Baird and those around her kept
information about the child's birth, placement with LDS Family, and her execution of the
Relinquishment of the child a secret and prohibited Mr. Rowe from acquiring the information that would
of helped him assert his parental rights.
The Court must consider Mr. Rowe's efforts based on the totality of the circumstances and that
he has demonstrated a full commitment to his parental responsibilities for his child. The following
factors demonstrates that Mr. Rowe has been and is fully committed to his parental responsibilities on
behalf of his daughter. Through the facts set forth herein the Court can evaluate Mr. Rowe's efforts to
discover the location of the child and/or the child's mother. He attempted to stay in contact with Mr.
Baird personally, through her family members, and through her LDS bishop. He sought information
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about her pregnancy and the birth of the child before and after her birth. He was deliberately kept in
the dark. Through these same contacts or attempts to contact Ms. Baird, Mr. Rowe has expressed
and/or demonstrated an interest in taking responsibility for his child. Mr. Rowe was prohibited, by Ms.
Baird's privacy rights and her unwillingness to allow him any contact with the child after her birth, from
developing, or attempting to develop, a relationship with his daughter. Mr. Rowe offered several times
to provide financial support for the child and/or Ms. Baird. Mr. Rowe would have provided financial
support if allowed, but these offers went unaccepted by Ms. Baird and those around her. As
expressed herein Mr. Rowe either communicated, or attempted to communicate, with Ms. Baird and
his daughter. This case demonstrated that he has filed legal proceedings to establish his paternity of,
and take responsibility for, his daughter. Mr. Rowe has filed a notice with a public official or agency
relating to the legal proceedings to establish his paternity of his daughter. He has also provided other
evidence that demonstrates that he has demonstrated a full commitment to his parental responsibilities
for his daughter, but has been frustrated at every turn to accomplish that.
Mr. Rowe did not know, and through his reasonable diligence and could not have known,
before the time the mother executed a consent to adoption or relinquishment of the child for adoption,
that a qualifying circumstance existed in this case. In his efforts to secure his parental rights, Mr. Rowe,
in February 2007, attempted to fully comply with the requirements to establish parental rights of the
child in Idaho by filing his application with LDS Family in Idaho. He also tried to protect his parental
rights by filing with ISH&W on or about April 20, 2007. Idaho is where Ms. Baird was residing before
the child was born and is the state where the child was conceived. Mr. Rowe has demonstrated, based
on the totality of the circumstances, his full commitment to his parental responsibilities for his daughter.
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Mr Rowe in April 2007, had accepted employment and made arrangements to travel to
Indiana to work in order to make as much money as possible for the support of his child He did not
finish his work m Indiana until late August 2007 Mr Rowe acted as reasonable as possible in asserting
his parental rights In June he attempted to register and/or voluntarily confess paternity of his daughter
He was not allowed to do that, but was able to get a Utah Department of Health Certificate of Search
on June 18, 2007 The adoption proceeding had not yet concluded when he filed his Petition and filed
his Notice of the commencement of paternity proceedings with the Office of Vital Records within the
Department of Health
In their support of the motion for summary judgment, the Respondents cited many cases to
support their position However, those cases can be distinguished from the facts of the current case
For example, m Sanchez v LDS

Social Services, 680 P 2d 753 (Utah 1984), C S M , the child's

natural mother and Mr Sanchez lived in Utah throughout the pregnancy, knew of the time and place of
the birth of the child, in Wells v Children's Aid Soc of Utah, 681 P 2d 199 (Utah 1984), Mr Wells
and the 16-year-old unmarried girl resided in Moab, Utah The child was born in Ogden, Utah Prior
to the birth of the child, Mr Wells and his mother contacted an attorney in Moab, Utah At that
meeting, Mr Wells remained mostly silent about his desire to assert his parental rights Nevertheless,
the attorney obtained the forms and gave them to Mrs Wells before the child's birth Although Mr
Wells signed the form on the day the child was born, he did not mail the form until five days later, but
the day before the child's mother relinquished custody to adoption agency, In re Adoption ofB B D ,
984 P 2d 967 (Utah 1999), the biological mother and father were both residents of Washington State
The mother discussed with the father the option of placing the child for adoption with the mother's
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brother and sister-in-law, who resided in American Fork, Utah. About the same time, the mother
informed father that she had consulted with lawyers in both Utah and Washington regarding placing
their child for adoption. Before the child was bom, the mother informed the father that she was flying to
Utah to stay with her brother and sister-in-law, in Utah, to give birth, and to place the child with them
for adoption; Beltran v. Allan, 926 P.2d 892 (Utah App. 1996), Mr. Beltran and Ms. Allan were
both single residents of California when she became pregnant. Ms. Allan moved to Provo, Utah, to
stay with her aunt until the child's was bom. While in Provo, Ms. Allan communicated with Mr. Beltran
and his mother by telephone and mail, continually maintaining her intent to place the child for adoption.
The Statement Facts set forth herein, and in the Memorandum in Opposition to the Motion for
Summary Judgment paints completely a picture of Mr. Rowe's efforts to assert his parental rights. Mr.
Rowe made every attempt to maintain an open communication and relationship with Ms. Baird during
her pregnancy. This was done to facilitate the payment of costs and expenses for the pregnancy and
birth of the child and coordinate custody and parental duties.
Mr. Rowe attempted to protect his parental rights in Idaho and Utah within a reasonable
amount of time after discovering the child was placed for adoption. At all times, Mr. Rowe intended
and attempted to assert his parental right. He has not expressed to anyone or any agency, which
include LDS Family in Idaho and Utah, that he did not want to be financially and physically responsible
for his baby daughter.
CONCLUSION
In view of the facts and arguments set forth above, and in consideration of the dismissal of the
case issued by the district court upon its Memorandum Decision granting Respondents' Motion for
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Summary Judgement, Appellant Nicholas L. Rowe hereby request that this Court reverse the dismissal
of the district court. Mr. Rowe requests that his matter be remand to the district court with instructions
for further proceedings, allowing the an evidentiary hearing on the Appellant's Petition and grant all
other relief this Court deems just and appropriate.
Respectfully Submitted this

20th

day of August 2008.

M.E. BOSTWICK'S LAW OFFICES, P.C.

Michael E. Bostwick
Attorneys for Nicholas L. Rowe
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I, the undersigned, certify that on the 20th day of August 2008,1 caused two (2) true
and correct copy of the foregoing Brief of Appellant to be forwarded with all required charges
prepaid, by the method(s) indicated below, in accordance with the Utah Rules of Appellate
Procedure and the Utah Rules of Civil Procedure, to the following persons:
David M. McConkie
David J. Hardy

U.S. Mail
Facsimile
Hand delivered
Overnight Mail

KIRTON MCCONKIE

60 E. South Temple
P.O. Box 45120
Salt Lake City, Utah 84145-0120
Attorney for Appellees
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STATEMENT THAT NO ADDENDUM IS NECESSARY

Petitioner/Appellant Nicholas L. Rowe ("Mr. Rowe"), acting by and through his counsel
of record, Michael E. Bostwick of M.E. BOSTWICK'S LAW OFFICES, P.C, of Salt Lake City, Utah,
asserts that no addendum is necessary for the appellate brief filed by Mr. Rowe on or about
August 20, 2008, pursuant to paragraph 11(a) of Rule 24 of the Utah Rules of Appellate
Procedure.
RESPECTFULLY SUBMITTED this

4th

day of September 2008.
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